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Issues: 

 

The Applicant, Mr. Jeyanathan Thangarajah, was injured in a motor vehicle accident on 

September 18, 2013 and sought accident benefits from State Farm Mutual Automobile Insurance 

Company (“State Farm”), payable under the Schedule.1  The parties were unable to resolve their 

disputes through mediation, and Mr. Thangarajah, through his representative, applied for 

arbitration at the Financial Services Commission of Ontario under the Insurance Act, R.S.O. 1990, 

c. I.8, as amended. 

                                                 
1 The Statutory Accident Benefits Schedule - Effective September 1, 2010, Ontario Regulation 34/10, as 

amended. 
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The issues in this Hearing are: 

 

1.  Is Mr. Thangarajah entitled to an Order for ongoing attendant care benefits in the amount 

of $6,000.00 per month from September 18, 2013 to date and ongoing? 

2.  Is State Farm liable to pay a Special Award because it unreasonably withheld or delayed 

payments to Mr. Thangarajah?  

3.  Is either party entitled to its expenses of the Hearing? 

4.  Is Mr. Thangarajah entitled to interest for any overdue payment of benefits? 

 

Result: 

 

1. Mr. Thangarajah is entitled to an Order for ongoing attendant care benefits at $6,000.00 

per month from September 18, 2013 to date and ongoing. 

2. State Farm is liable to pay a Special Award because it unreasonably delayed payments to 

Mr. Thangarajah.  The amount will be determined after further submissions are filed. 

3.  If the parties are unable to agree on the entitlement to, or quantum of, the expenses of this 

matter, the parties may request an appointment with me for determination of same in 

accordance with Rules 75 to 79 of the Dispute Resolution Practice Code (“the Code”). 

 

EVIDENCE AND ANALYSIS: 

 

Background  

 

A Pre-Hearing discussion took place in this matter before Arbitrator Reilly on May 19, 2015.  At 

that time, the issues in dispute were identified as five medical and rehabilitation claims, an 

attendant care claim at a rate of $8,323.89 per month, expenses and interest. 

 

Preliminary Motion—Special Award 
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At the commencement of the Hearing, the Applicant requested that the issue of a Special Award 

be added as an issue to the Arbitration Hearing.  The Insurer’s position was that this issue should 

not be added or heard at this time.  

 

Applicant’s Position 

 

There is significant authority that regardless of when an Insured raises the issue of a Special 

Award it should be added, as long as it does not violate natural justice and procedural fairness, 

and the Insurer has time to properly respond to the issue.  In this case, the Applicant provided the 

Insurer with a letter, dated August 29, 2016, advising that the issue of Special Award would be 

raised.  The Applicant repeated it in emails, dated October 21, 2016 and October 26, 2016, and set 

out particulars in an email, dated December 1, 2016. 

 

State Farm’s Position 

 

The Insurer submitted that there was no notice of adding the issue of a Special Award until 

August 2016, and the issue was not raised during a Pre-Hearing on November 3, 2016. As well, 

particulars of the claim for a Special Award were only provided by email, dated December 1, 

2016, and new particulars were advanced for the claim at the first day of the Hearing on 

December 19, 2016.  According to the Insurer, to allow this claim for a Special Award would 

result in a denial of natural justice, and would be unfair as the Insurer would not be in a position to 

respond to all the allegations being made due to such short notice. 

 

Analysis and Findings on Preliminary Motion 

 

After considering counsel’s submissions, I ruled that the issue of the Special Award may be added 

to the Arbitration Hearing.  I found that past decisions on adding this issue support my decision, 

as well as the plain wording of s. 282(10).  The issue of a Special Award is an inherent 

jurisdiction of the Hearing Arbitrator.  I also allowed for the hearing of the evidence on the 

Special Award, which would mainly consist of State Farm’s adjuster providing testimony, to take 

place in January 2016.  This would allow more time for State Farm to prepare and deal with all of 
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the particulars of the claim for Special Award, thus ensuring that the principles of natural justice 

and procedural fairness were being adhered to in this matter. 

 

EVIDENCE AND ANALYSIS: 

 

Witnesses 

 

I heard testimony from Mr. Thangarajah and on his behalf from his wife, Ravikuladevi 

Jeyanathan, and his daughter, Geeththa Jeyanathan.  Ms. Maraj, a catastrophic (“CAT”) claims 

advisor, provided evidence on behalf of State Farm. 

 

The Positions of the Parties 

 

Mr. Thangarajah takes the position that he is entitled to an Order for ongoing attendant care 

benefits.  Mr. Thangarajah also believes he is entitled to a Special Award due to State Farm 

unreasonably withholding benefits. 

 

State Farm takes the position that while Mr. Thangarajah is presently entitled to attendant care 

benefits, he is not entitled to such an Order for "ongoing" or "continuing" attendant care benefits 

into the future.  State Farm also takes the position that it did not unreasonably withhold or delay 

benefits to Mr. Thangarajah. 

 

The Accident and Injuries 

 

On September 18, 2013, Mr. Thangarajah was a 57-year-old passenger on a two-level bus when it 

was stuck by a Via train.  As a result of the accident, Mr. Thangarajah sustained significant 

physical and psychological injuries.  As of April 2016, State Farm accepted that as a result of the 

accident, Mr. Thangarajah sustained a CAT impairment as defined by the Schedule, as 

documented by State Farm’s comprehensive medical report, dated April 28, 2016.2  The executive 

                                                 
2 Catastrophic Impairment Determination Executive Summary Report, dated April 28, 2016, Exhibit 2. 
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summary of the report described the accident and Mr. Thangarajah’s subsequent condition as 

follows: 

 

Mr. Thangarajah is a 60 year old man who was a passenger on an OC Transpo bus that 

collided with a train on September 18, 2013.  He witnessed the death of his bus mate and 

the carnage that ensued after the incident.  He was taken to the Montfort Hospital where he 

underwent x-rays and investigations.  He was discharged the same day.  During the subject 

accident he injured his left knee, both shoulders and his lower back. Subsequently, he has 

been diagnosed with a left shoulder full-thickness supraspinatus tear as well as right 

shoulder full-thickness subscapularis tear. There is a diagnosis of left knee ACL tear and 

medial meniscus tear on record.  He has also been diagnosed with chronic pain, PTSD and 

depression post-accident.3 

 

The Positions of the Parties 

 

Mr. Thangarajah is requesting an Order for ongoing attendant care benefits.  In support of this 

position, he relies on the Allstate and Simpson Appeal decision.4  In that decision, the Director's   

Delegate held that an Insured may seek an Order for ongoing benefits after the issue of 

entitlement is heard.  According to Mr. Thangarajah, the decision stands for the proposition that if 

an Insured proves entitlement up to the date of the hearing, it is appropriate to make an Order for 

ongoing benefits.  Mr. Thangarajah notes under the Schedule, an Insurer has a right to assess an 

Insured on an ongoing basis, and can commence an application for variation of an Order under the 

Code.   

 

Mr. Thangarajah also relies upon the Director’s Delegate’s decision in Belair and McMichael,5 

where it was found that an Order for ongoing attendant care benefits is consistent with established 

arbitral practice when an Insured continues to meet the entitlement test as of the date of the 

Hearing, said approach being at least partially based upon the proposition that "any other approach 

                                                 
3 Catastrophic Impairment Determination Executive Summary Report, dated April 28, 2016, Exhibit 2, p. 5. 
4 Allstate Insurance Company of Canada and Simpson (FSCO Appeal P01-00057, June 6, 2003). 
5
 Belair Insurance Company Inc. and McMichael (FSCO Appeal P05-00006, March 14, 2006), p. 28. 
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would produce endless disputes in a periodic benefits system."  Mr. Thangarajah submits this 

approach is consistent with the consumer protection nature of the legislation.  As well, three other 

cases were being relied upon where an Arbitrator was satisfied that the Insured had met the test of 

entitlement and made an Order for ongoing entitlement to benefits.6 

 

Mr. Thangarajah submits that there is significant evidence that he is entitled to receive attendant 

care benefits.  He notes that the Insurer paid all outstanding attendant care benefits, together with 

interest.  As well, in the Insurer’s opening submissions, it advised it consented to an Order for 

attendant care benefits “up to the present”.  It was also noted that the evidence of Mr. 

Thangarajah, his spouse and daughter are consistent and support that the Insured was entitled to 

the maximum benefit of $6,000.00 per month for attendant care benefits. 

 

Mr. Thangarajah also submits that his claim meets the "incurred" criteria.  His spouse and his 

daughter provided evidence that prior to the motor vehicle accident, the Insured's spouse was 

operating a day care business in her home, and within a few months after the accident, she 

terminated operating the business entirely and thus sustained an economic loss.  In support of this 

testimony were letters authored by two parents of children whom Mr. Thangarajah’s wife had 

been looking after, which documented economic losses as of January 2014.7  According to Mr. 

Thangarajah, State Farm has accepted that evidence of an ongoing economic loss being sustained, 

given its decision to pay attendant care benefits up to the date of the Hearing. 

 

In regard to State Farm’s position that McMichael was considering different legislation, with the 

meaning of "incurred" now being a defined term pursuant to the more recent Schedule, Mr. 

Thangarajah submits this fact makes no difference and should not result in a departure from the 

long-held arbitral practice to award ongoing benefits. 

 

                                                 
6 Ramalingam and State Farm Mutual Automobile Insurance Company (FSCO A02-001646, August 29, 

2005); Kulasekarampillai and State Farm Mutual Automobile Insurance Company (FSCO A03-001063, December 

24, 2004); and Kulaveerasingam and State Farm Mutual Automobile Insurance Company (FSCO A13-004423, 

February 6, 2015). 
7 Parents Letters at Tabs 6 and 7 of Exhibit. 2.    
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As well, with respect to the issue of economic loss, Mr. Thangarajah disagrees with State Farm’s 

position that the arbitral decision in Keeping and Aviva8 can be relied upon to deny an Insured an 

Order for ongoing attendant care benefits.  In that case, Arbitrator Mongeon was dealing with 

what had occurred prior to the Arbitration, in order to determine whether the Insured was entitled 

to attendant care benefits.  Although the Insured claimed an entitlement to attendant care benefits 

over a substantial period of time, the Arbitrator found that the only period of time during which 

services were provided was from mid-September 2013 until December 31, 2013, and he found an 

economic loss had been proven.  Thus, according to Mr. Thangarajah, the portion of the decision 

referable to whether economic loss has to be periodically proved, or whether it is a once-and-for-

all test was obiter and inessential to the decision and thus lacked precedential value. Lastly, Mr. 

Thangarajah submits that the assertion that it is a reasonable interpretation of the Schedule "to 

require a regular showing of economic loss at each month that an attendant care benefit is 

sought"9 is not supported by past decisions. 

 

Mr. Thangarajah highlights that the evidence before me is not that his spouse incurred 

expenses every month to care for him, but rather that as of 2012, she had operated a business 

which earned income, which was terminated in January 2014 due to her need to care for her 

husband.  Thus, she sustained an economic loss starting in January 2014, and has continued 

sustaining that loss up until the date of the Hearing.  Mr. Thangarajah submits that State Farm 

accepted that she was sustaining an ongoing economic loss by its acceptance of the attendant care 

claim up to the date of the Hearing.  According to Mr. Thangarajah, this situation is similar to 

when an Insured continues to be seriously disabled and unable to work at the time of the hearing. 

 

Lastly, Mr. Thangarajah submits the need for an ongoing Order of attendant care benefits in the 

maximum amount is required to provide adequate protection and to ensure that the benefit is not 

terminated as a result of unilateral or unpredictable conduct by the Insurer.  Mr. Thangarajah 

submits that the Insurer’s evidence was that his spouse had never established an economic loss at 

all, and that it agreed to pay attendant care benefits simply to resolve the matter.  Thus it is 

uncertain whether the Insurer may change this view and terminate benefits in the future. 

                                                 
8 Keeping and Aviva Canada Inc. (FSCO A14-003770, October 31, 2016). 
9 Ibid. 
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State Farm takes the position that Mr. Thangarajah is not entitled to an Order for "ongoing" or 

"continuing" attendant care benefits into the future because of changes made to the Schedule in 

2010.  According to State Farm, these changes require an Insured provide proof that the attendant 

care expenses were incurred pursuant to the definition in the Schedule before they become 

payable.  The Insurer submits that the test pursuant to s. 19 of the Schedule requires an insured 

person to prove two things: 1) that the attendant care expenses are all reasonable and necessary, 

and 2) the expenses are incurred by the Insured.10  State Farm notes that under the Schedule, 

incurred is now a defined term, which includes the requirement that “subject to subsection (8), an 

expense, in respect of goods or services referred to in this Regulation, is not incurred by an 

insured person unless, (iii) the person who provided the goods or services, and b) sustained an 

economic loss as a result of providing the goods or services to the insured person”. 

 

State Farm’s submission is that Mr. Thangarajah must show that the expense has been incurred in 

order to obtain the benefit, and an Order for ongoing benefits would invalidate the requirement for 

an Insured to prove the expense was incurred.  In support of this submission, State Farm put 

forward the Keeping decision that determined an economic loss has to be periodically proved and 

is not a "once and for all test", and there is a need to show an economic loss occurs for each 

expense.11  According to State Farm, if, by definition, expenses have to be incurred in the past, it 

is logically impossible to prove an ongoing incurred expense into the future. 

 

With respect to McMichael, State Farm submits this case is distinguishable as it dealt with 

accidents that occurred before the Schedule was amended to specifically define the meaning of 

incurred as set out in s. 3(7)(e).  According to State Farm, McMichael stands for the proposition 

that expenses are incurred if the Applicant established the reasonable necessity of the services, 

along with the amounts, and properly presented them to the Insurer.  However, due to the 

amendments to the Schedule in 2010, which resulted in "incurred" becoming a defined term 

pursuant to s. 3(7)(e), McMichael no longer has precedential value with respect to the 

interpretation of the term "incurred". 

                                                 
10 Section 19(1)(a) and s. 3(7)(e) of the Schedule, Brief of Authorities of the Insurer, Tab 1 and 2. 
11 Keeping and Aviva Canada Inc. (FSCO A14-003770, October 31, 2016), at p. 13. 
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In regard to Simpson, that decision dealt with income replacement benefits and not attendant care 

benefits, which is not on point as the requirement to prove "incurred" on an ongoing basis did not 

have to be dealt with.  State Farm noted there are significant differences between attendant care 

benefits and income replacement benefits.    

 

Findings 

 

After reviewing the submissions from counsel and the case law on this issue, I find Mr. 

Thangarajah is entitled to an Order for ongoing attendant care benefits.  First, it is clear from the 

documentary evidence and testimony that Mr. Thangarajah has been entitled to receive attendant 

care benefits to date.12  It has been proved by the evidence before me, that due to the mental and 

physical impairments sustained due to the accident, Mr. Thangarajah requires and is entitled to the 

maximum in attendant care benefits in the amount of $6,000.00 monthly. 

 

I am not persuaded by  State Farm’s submissions that changes made to the Schedule surrounding 

“incurred” require Mr. Thangarajah to provide proof that the attendant care expenses were 

incurred before they become payable.  I believe if the Legislature had wanted to make such a 

significant change, it would have explicitly included such in the wording of the Schedule.  I am in 

agreement with Mr. Thangarajah that the issue of entitlement to an Order for ongoing attendant 

care benefits was not before the Arbitrator in Keeping, and he did not have the benefit of 

arguments by the parties on the issue.  Thus, I do not find that decision helpful to me in deciding 

this matter. 

 

I am persuaded that in this case, it is proper and fair to Order ongoing attendant care benefits as 

this would be consistent with the Director’s Delegate’s decision in McMichael, where she found 

that an Order for ongoing attendant care benefits is consistent with established arbitral practice 

when an Insured continues to meet the entitlement test as of the date of the Hearing, and that "any 

other approach would produce endless disputes in a periodic benefits system”.13    

                                                 
12 Insurer Closing Submissions, p 1. 
13 Belair Insurance Company Inc. and McMichael (FSCO Appeal P05-00006, March 14, 2006). 
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Special Award 

 

Mr. Thangarajah submits that a Special Award is payable under the Insurance Act when it is 

found that an Insurer has acted unreasonably in withholding or delaying the payment of an 

accident benefit.  Further, where the breach of an obligation of good faith has been committed, 

same will result in a Special Award at a higher level.  A number of cases were provided to 

demonstrate when a Special Award will be ordered, including the leading case of Plowright and 

Wellington, which held that the definition of unreasonable was as follows: "'Unreasonable' 

behaviour by an insurer in withholding or delaying payments can be seen as behaviour which was 

excessive, imprudent, stubborn, inflexible, unyielding or immoderate.”14 

 

Based on the above definition, Mr. Thangarajah submits that he is entitled to a Special Award 

with respect to the various benefits which were claimed, specifically, failure to pay medical and 

rehabilitation benefits which were in dispute in a timely manner.  The disputed items consisted of 

the medical and rehabilitation claims referenced in the Pre-Hearing letter, dated May 19, 2015, all 

of which were ultimately paid on December 7, 2016, in the amount of $6,444.75, plus interest of 

$2,069.62.  In addition, prescription claims referenced in the Pre-Hearing letter, dated September 

27, 2016, were ultimately paid by the Insurer on January 6, 2017, in the amount of $4,628.84, plus 

interest of $997.49.  Mr. Thangarajah’s position was also that a Special Award was warranted on 

various late payments for attendant care benefits, totalling $234,468.44, inclusive of interest.  

 

Mr. Thangarajah took the position that the denial of all of the above benefits by State Farm was 

unreasonable, a position supported by the evidence of Ms. Maraj and the documentary evidence.  

It is further noted that all of these claims were denied by the Insurer before the present adjuster 

took over in June 2016.   

 

State Farm took the position that at no time could its conduct in the handling of this claim be 

deemed excessive, imprudent, stubborn, inflexible, unyielding or immoderate.  There was no 

evidence, either through documentary exhibits or through the oral testimony of any of the 

                                                 
14 Plowright and Wellington Insurance Company (FSCO A-003985, October 29, 1993), p. 17. 
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witnesses, that State Farm engaged in the type of behaviour toward Mr. Thangarajah that would 

result in a Special Award. 

 

State Farm submits that section 42(6) of the Schedule has not been breached and that pursuant to 

Henry v. Gore,15 a Court of Appeal decision, the Insurer has the right to seek information from the 

Insured with respect to whether or not the definition of "incurred" has been met pursuant to the 

Schedule. 

 

It is State Farm’s position that Mr. Thangarajah has never provided it with the necessary 

documentation or evidence to support that his wife sustained an economic loss; however, despite 

the absence of this documentation, State Farm still paid the benefit, in full, with interest.  

According to the Insurer, this is not conduct that would be the basis for a Special Award, and 

demonstrates that the Insurer dealt with Mr. Thangarajah fairly throughout the course of this 

claim.  

 

State Farm submits it is well-established law that an Insurer can be wrong in its assessment of the 

claim as well as its decision to deny benefits.  It can be wrong in relying on certain medical 

evidence as well as certain Insurer's Examinations.  An Insurer can be wrong in its decision to 

deny or delay benefits, and this alone will not entitle an Insured to a Special Award. 

 

State Farm submits that with respect to the prescription claims, there was evidence that Mr. 

Thangarajah required many of the prescriptions prior to the accident, and in denying those claims, 

the Insurer could not be said to have been acting unreasonably.  With respect to the medical and 

rehabilitation benefits, as well as the prescription claims, there was no unreasonable conduct in 

the denial of those claims and their subsequent settlement prior to the Arbitration. 

 

Testimony of Ms. Maraj, Claims Examiner 

 

Ms. Maraj is a CAT claims advisor and has worked for State Farm since 2016; prior to that, she 

handled claims for Intact for 25 years.   

                                                 
15 Henry v.  Gore Mutual, 2013 ONCA 480. 
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I note the following from her testimony, provided in direct and re-examination.  She began 

handling Mr. Thangarajah’s file in June of 2016.  She noted that he was deemed by State Farm to 

have sustained a CAT impairment as a result of the accident in or around May 2016.   

 

From Ms. Maraj’s review of the file, during the time between when Mr. Thangarajah was deemed 

CAT and when she took over the file, State Farm did not believe it had proof of economic loss to 

allow it to make payments for attendant care benefits being claimed.  Ms. Maraj’s testimony was 

that after she took over the file and completed her review, she called Mr. Thangarajah’s legal 

representative to attempt to resolve the file.  After the call, she realized that the parties were not 

going to resolve all the issues, and she thought the best approach was to pay the outstanding 

attendant care benefits with interest, but she testified that she was still not satisfied State Farm had 

the necessary economic loss productions. 

 

Ms. Maraj made the recommendation to management in early August 2016 that a retroactive 

payment for attendant care benefits be paid from September 19, 2013 to present, with interest at 

1%.  When Ms. Maraj returned from her vacation in September, she followed up on the status of 

her recommendation and she made a payment of $30,000.00 towards attendant care benefits – this 

was the amount she was able to pay within her authority.  She testified she received further 

authority on October 26, 2016 to make a further and full payment for the retroactive attendant care 

benefits, with interest, which was $160,000.00 of principal and $40,000.00 of interest.  Her 

testimony was that in a large company there is always some delay between asking for authority 

and obtaining it. 

 

Ms. Maraj was asked by her counsel if she has received any further information from Mr. 

Thangarajah’s wife on her economic loss.  She replied that she made two requests in the OCF-9, 

and was advised that she was not entitled to what was being requested.  As well, she kept asking 

for periodic documentation that Mrs. Thangarajah was off work and suffering an economic loss.  

Ms. Maraj also asked about the duties being performed but was advised she was not entitled to 

that information. 
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With respect to medical and rehabilitation benefits, Ms. Maraj’s evidence was at present there are 

no outstanding issues.  She testified that after the last Pre-Hearing letter, dated September 27, 

2016, came to her attention, which noted several outstanding medical and rehabilitation issues, 

she issued a cheque to pay them on December 30, 2016.  She advised that the treatment plans 

were denied initially because they were prescriptions and some may not have been accident-

related as some were prescribed prior to the accident.  During her re-examination she noted three 

OCF-9s dated March 25, June 26, and September 28, 2015, respectively, which documented that 

State Farm repeatedly requested medical documentation to substantiate the prescriptions being 

claimed were required due to the accident.  Ms. Maraj’s evidence was also that some of the 

denials were made before the two-year mark after the accident, and because Mr. Thangarajah had 

reached his non-CAT limits for medical and rehabilitation benefits. 

 

Ms. Maraj advised in cross-examination that in her opinion, all the adjusting decisions made on 

Mr. Thangarajah’s file were appropriate, reasonable and fair.  She further testified that if an 

inappropriate decision was not fixed, the Insured would have been treated unfairly, and agreed 

that if she became aware of an inappropriate decision and did not fix it, the Insured would have 

been treated inappropriately. 

 

With respect to the medical and rehabilitation treatment plans denied in 2014, it was Ms. Maraj’s 

testimony that it was only around the beginning of September 2016, when settlement discussions 

failed, that she became aware of what was specifically in dispute.  As a result, she determined that 

the treatment plans were payable and wrote a letter to that effect, but she agreed they were not 

paid right away.  From her review of the file, the treatment plans were denied because the non-

CAT limits had been reached when they were submitted, and the medications had been denied 

because it was unclear if they were accident-related.  State Farm was also uncertain if the 

treatment plans had been incurred and if funds were owed to the clinics. 

 

When advised by counsel that Mr. Thangarajah’s non-CAT limits were reached in 2015, after the 

two treatment plans were submitted, Ms. Maraj then changed her testimony and said she believed 

the treatment plans were denied at the time because Mr. Thangarajah had been placed under the 

Minor Injury Guideline (“MIG”).  Upon further questioning, Ms. Maraj testified that she couldn’t 
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say if the denials were reasonable without all the information in front of her.  However, she 

reiterated that to move forward, it was decided to pay them because they were not worth going to 

Arbitration over.  She went on to say that this is not an admission that the benefits should have 

been paid.  According to Ms. Maraj, a cheque was issued for these benefits on or about December 

30 or 31, 2016. 

 

Ms. Maraj confirmed that she wrote a letter16 to Mr. Thangarajah’s counsel on September 13, 

2016, where she noted that the reason for the denials were that the non-CAT limits had been 

reached, which at that time, she believed that to be true.  But upon further questioning, she 

confirmed that in fact, most of the medical and rehabilitation benefits denied were done so before 

the non-CAT limits were reached. 

 

With regard to attendant care benefits, Ms. Maraj reiterated that it was State Farm’s position that 

Mr. Thangarajah had not provided documentation with respect to economic loss.  From her review 

of the file, by December 23, 2014, State Farm received 2012 and 2013 Notice of Assessments, 

and the 2013 Notice of Assessment documented she earned more in 2013 than 2012.  State Farm 

never received any further documentation on economic loss. 

 

Ms. Maraj confirmed that the first Form 1 received was dated June 2, 2014 and claimed a monthly 

benefit of $8,328.88.17  She testified that it was her understanding that an Insurer is required to 

pay the benefit while assessing whether the benefit is payable.  She noted that this was not stated 

in the Insurer’s response.  Ms. Maraj believed the claims representative made an error.  Ms. Maraj 

did not have any explanation as to why attendant care benefits were not paid after submission of 

Form 1 at the rate of $3,000.00 per month, as at that time, Mr. Thangarajah was not deemed CAT. 

 

Ms. Maraj confirmed there was no document that showed in the months of June, July, or August 

of 2014 that Mr. Thangarajah was informed that he had to show economic loss and he was first 

informed by State Farm in September 2014 that proof of economic loss was required.  Ms. Maraj 

                                                 
16 Ms. Maraj’s Letter to Mr. Wilson, dated September 13, 2016, Exhibit 2, Tab 54. 
17 Form 1, dated June 2, 2014, Exhibit 1, Tab 5. 
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then testified that State Farm ended up paying attendant care benefits from the date of loss 

because Mr. Thangarajah was deemed CAT.  

 

Ms. Maraj advised that Mr. Thangarajah’s wife’s 2012 and 2013 Notices of Assessment showed 

she made more income in 2013 than in 2012; this fact lead State Farm to doubt there was an 

economic loss.  Ms. Maraj was then asked about a letter, with attachments dated October 24, 

2014,18 from Mr. Thangarajah’s former counsel, which related to economic loss.  In that letter, 

specific information with respect to the economic loss issue was provided, including that: Mr. 

Thangarajah’s wife was providing attendant care; prior to the accident, she was providing child 

care services to three children; since the accident, she had been unable to do so; and thus, as a 

result of providing attendant care services, she continued to suffer an economic loss.   

Documentation accompanying the letter evidenced invoices and payments for her services during 

2013, and her 2013 Notice of Assessment. 

 

According to Ms. Maraj, the letter dated October 24, 2014 and its enclosures, were not sufficient 

to prove an economic loss.  Her testimony was that when she read the letter, she believed Mr. 

Thangarajah’s former counsel was just enclosing information for child care services.  When 

questioned further, Ms. Maraj agreed that the letter and attachments related to economic loss.  

However, she maintained they did not assist the Insurer in understanding if there was economic 

loss.  She was also unsure if State Farm ever responded to the letter.  Ms. Maraj confirmed there 

were two follow-up letters from Mr. Thangarajah’s former counsel, dated October 29 and 

November 10, 2014, requesting State Farm’s position and discussing the economic loss.  Ms. 

Maraj also agreed with counsel that State Farm never made a request to Mr. Thangarajah’s wife to 

provide information on what she was earning at time of the accident and afterwards. 

 

Ms. Maraj confirmed that when she initially paid $30,000.00 for attendant care benefits while 

waiting for management approval for the additional payments, only the cheque was sent to Mr. 

Thangarajah, and there was no explanation made to him on why he was getting paid for 5 months 

of attendant care benefits.  According to Ms. Maraj, it was handled this way because the attendant 

care benefits had not been approved, remained in dispute, and she wanted to keep it simple. 

                                                 
18 Exhibit 2, Miscellaneous Document Brief, Volume 2, Tab 20. 
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Findings 

 

Mr. Thangarajah has established that State Farm unreasonably withheld or delayed payments of 

his benefits.  My conclusion is based on the documentary evidence and the testimony of the 

witnesses.  I also find that the absence of calling Heather Kileeg, the claims representative who 

was in charge during the relevant time, as a witness, was never explained by State Farm.  I draw 

an adverse inference against State Farm for her failure to give evidence, specifically being that her 

testimony would likely not have been helpful to State Farm in supporting that its adjusting 

decisions were reasonable. 

 

I must say that I am puzzled by the overall position State Farm has taken in this matter.  I note it 

began paying some of the benefits a few months before the start of the Hearing, and with respect 

to some of the other benefits in dispute, payments were made after the start of the Hearing, but 

State Farm continues to maintain the position, per the testimony of Ms. Maraj, that payment of 

these benefits was not an admission that the benefits were required to be paid, but rather because 

they were not worth going to Arbitration over.  I note that State Farm has paid $243,980.30 in 

benefits, which appears rather significant, but I find the testimony that it was paid because it was 

not worth going to Arbitration over questionable. 

 

With respect to the attendant care benefits, the evidence before me demonstrated that Mr. 

Thangarajah’s wife provided proof of economic loss on or about October 24, 2014.  Mr. 

Thangarajah’s former counsel provided specific information and documentation pertaining to 

economic loss.  It was documented that Mr. Thangarajah’s wife was providing attendant care 

services, and prior to the accident, she had been providing child care services to three children, but 

since the accident, had been unable to continue doing so.  State Farm was also provided 

documentation evidencing invoices and payments made for her services during 2013 as well as 

her 2013 Notice of Assessment.   

 

I am not persuaded by Ms. Maraj’s testimony that this documentation was insufficient to prove an 

economic loss.  She testified that when she first read the letter, she believed Mr. Thangarajah’s 
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former counsel was just enclosing information for child care services.  I find that if State Farm 

found after reviewing the October 24, 2014 letter that it failed to prove an economic loss, it should 

have written back to Mr. Thangarajah’s former counsel to explain why it was taking that position.  

I note with both the invoices and payment documentation in its possession, State Farm could have 

made inquiries to substantiate the economic loss.  During her testimony, Ms. Maraj agreed with 

counsel for Mr. Thangarajah that State Farm never made a request to Mr. Thangarajah’s wife to 

provide information on what she was earning at the time of the accident or what she was earning 

after the accident.  It is my finding that State Farm acted in a manner that was imprudent, 

stubborn, and inflexible with respect to this issue of economic loss, and thus unreasonably delayed 

payments of Mr. Thangarajah’s attendant care benefits.  

 

Mr. Thangarajah claims State Farm unreasonably delayed payments for some medical benefits, 

consisting of massage, physiotherapy and chiropractic treatment.  These benefits were claimed in 

treatment plans submitted in June and July of 2014.  All of these benefits were paid by State Farm 

in the amount of $6,444.75, plus interest of $2,069.62, a few months prior to the start of the 

Hearing in late 2016.  When asked about why these treatments had been denied, Ms. Maraj 

provided a number of answers, all of which seemed to be incorrect.  She first advised that they 

were denied because Mr. Thangarajah had reached his non-CAT limits for treatment, but then she 

advised they must have been denied because Mr. Thangarajah had been placed in the MIG.  When 

told by counsel for Mr. Thangarajah that she was incorrect on both, Ms. Maraj admitted that she 

was unable to advise if denials were reasonable without all of the information in front of her to 

review.  She then advised that to move forward, she decided State Farm should pay the benefits, 

however, it was her view that this was not an admission that the benefits should have been paid. 

 

With respect to the treatment plans for prescriptions that were submitted in 2014 and 2015, again, 

State Farm decided to pay with interest a portion of those benefits very close to the start of the 

Hearing, and the remainder after the Hearing commenced.  The testimony from Ms. Maraj was it 

was reasonable not to approve and pay these treatment plans as some of the medications being 

claimed were already being taken by Mr. Thangarajah prior to the accident.  
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It is my finding that State Farm unreasonably delayed payments for Mr. Thangarajah’s medical 

benefits – both physical treatment and prescriptions.  Ms. Maraj was unable to explain why the 

treatment plans were not approved, which in some sense is understandable as she only became the 

claims advisor on the file in June 2016.   

 

However, as of April 26, 2016, State Farm was in possession of its CAT Impairment 

Determination Executive Summary Report.  I note the following findings of this report: 

 During the subject accident, he injured his left knee, both shoulders and his lower 

back.  

 Subsequent to the accident, he has been diagnosed with a left shoulder full-

thickness supraspinatus tear, as well as right shoulder full-thickness subscapularis 

tear. There is a diagnosis of left knee ACL tear and medial meniscus tear on record.   

 He has been diagnosed with chronic pain, PTSD and depression post-accident 

 Dr. Suri, an internal medicine specialist, noted that Mr. Thangarajah was diagnosed 

with diabetes, type II and Crohn's disease prior to the subject MVA, and that both 

conditions were well-controlled. However, post-MVA, both conditions deteriorated 

significantly.  Pre-MVA, his diabetes was well-controlled with medications and 

diet; his diabetes worsened after the MVA and he now requires insulin.  

 Post-MVA, Mr. Thangarajah was hospitalized after fainting in the washroom due 

to a rectal bleed. Pre-MVA, his Crohn's/Ulcerative Colitis was well controlled with 

sulfasalazine; however, he now requires immune modulators, Remicade and diet 

control post-MVA for management of his condition. 

 

It is my view that after State Farm was in receipt of the above report, it clearly had a duty to 

reassess Mr. Thangarajah’s file and specifically look into the benefits that had been denied.  It is 

clear that given the injuries he sustained, and his condition as of April 2016, all of the benefits 

should have been paid and it was not reasonable for State Farm to maintain their denials.  It is my 

finding that State Farm acted in a manner that was imprudent, stubborn, and inflexible with 

respect to the medical benefits being claimed, and thus unreasonably delayed payments of Mr. 

Thangarajah’s medical benefits. 
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With respect to the amount of the Special Award payable, I am requesting brief additional 

submissions from the parties to assist me in this regard.   

 

EXPENSES: 

 

The parties are encouraged to resolve the issue of expenses for this matter on their own.  If they 

are unable to do so, they may schedule an Expense Hearing in writing before me according to the 

provisions of Rules 75 to 79 of the Code. 

 

 

  

 

June 12, 2017 

Marshall Schnapp 

Arbitrator 

 Date 
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY 

Insurer 

 
 
 

ARBITRATION ORDER 
 

 

Under section 282 of the Insurance Act, R.S.O. 1990, c. I.8, as it read immediately before being 

amended by Schedule 3 to the Fighting Fraud and Reducing Automobile Insurance Rates Act, 

2014, and Ontario Regulation 664, as amended, it is ordered that: 

 

1. Mr. Thangarajah is entitled to an Order for ongoing attendant care benefits in the amount 

of $6,000.00 per month from September 18, 2013 to date and ongoing. 

2. State Farm is liable to pay a Special Award because it unreasonably delayed payments to 

Mr. Thangarajah.  The amount will be determined after further submissions are filed. 

3.  If the parties are unable to agree on the entitlement to, or quantum of, the expenses of this 

matter, the parties may request an appointment with me for determination of same in 

accordance with Rules 75 to 79 of the Dispute Resolution Practice Code. 

 

 

 

  

 

June 12, 2017 

Marshall Schnapp 

Arbitrator 

 Date 

 


