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Issues: 

 

The Applicant, Hurshed Tursunov, was injured in a motor vehicle accident on October 3, 2010.  

He applied for statutory accident benefits from Unifund Assurance Compnay (“Unifund”), 

payable under the Schedule.
1
  The parties were unable to resolve their disputes through 

mediation, and Mr. Tursunov applied for arbitration at the Financial Services Commission of 

Ontario under the Insurance Act, R.S.O. 1990, c.I.8, as amended.   

 

This decision on expenses originates from a motion brought by Unifund seeking costs of the 

Arbitration personally from Mr. Edgar Sanchez, Licensed Paralegal of the firm Jafari and 

                                                 
1
 The Statutory Accident Benefits Schedule - Effective September 1, 2010, Ontario Regulation 34/10, as 

amended. 
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Associates, who represents the Applicant. Unifund’s position was that Mr. Sanchez brought an 

application for Arbitration without express instructions from his client, causing Unifund to incur 

unnecessary costs of filing a response with associated legal costs. 

 

Therefore, the issue in this hearing is: 

 

1. Should any expense order arising from the withdrawal of Unifund’s motion be made, and if 

so, in what amount? 

 

Result: 

 

1. Unifund shall pay to Jafari and Associates its assessed costs and disbursements in the 

amount of $3,146. 91. 

 

EVIDENCE AND ANALYSIS: 

 

This matter originates from a motion brought by Unifund seeking costs of the Arbitration 

personally from Mr. Edgar Sanchez, Licensed Paralegal of the firm Jafari and Associates, who 

represents the Applicant. On or about June 27, 2013, Unifund filed an affidavit of Mr. Eric K. 

Grossman and Factum of Unifund. The motion was scheduled to be heard on November 5, 2013.  

The responding materials were served on or about October 2, 2013.  On October 31, 2013, Mr. 

Crackower, counsel for Jafari and Associates, was advised that Unifund was withdrawing the 

motion.   

 

The parties made oral submissions on expenses before me on November 5, 2013. Counsel for 

Jafari and Associates is requesting an award of expenses in excess of the amounts allowed in the 

Dispute Resolution Practice Code. Mr. Crackower submitted that the motion brought was wholly 

devoid of merit and the affidavit of Mr. Grossman had little probative value and was not 

admissible, as none of the exhibits were sworn properly. However, in his reply submissions, Mr. 

Crackower indicated that if expenses are awarded, any award must be in accordance with Rule 
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78.1 of the Dispute Resolution Practice Code, which allows for counsel for an Applicant to 

receive up to $150.00 per hour in special circumstances. 

 

Mr. Crackower submitted his Bill of Costs which documented that he spent 18.4 hours on the 

proceedings, which covered preparation for the original motion brought by Unifund and the 

motion for Expenses which was heard on November 5, 2013. Mr. Crackower has practiced law 

for forty-six years and his hourly rate is $400.00. According to the Bill of Costs, Jafari and 

Associates would be paying $7388.11, inclusive of HST and disbursement to respond to 

Unifund’s motion.  

 

Counsel submitted that expenses should be awarded for his client’s costs for all of the hours 

documented in the Bill of Costs. Counsel relied on the case of Maryasin and ING 

(“Maryasin”).
2
 In that case, the Arbitrator made a ruling on expenses after two pre-hearings 

were held. The Arbitrator used the amount of hours in the Bill of Costs as the basis to calculate 

the expenses ordered. 

 

Mr. Dilraj A. Sandhu, counsel for Unifund, made submissions that no expenses should be 

awarded. He indicated that it was only after receiving the responding materials, in particular the 

affidavit of Mr. Sanchez dated October 2, 2013, that Unifund was satisfied that Jafari and 

Associates were acting in accordance with instructions from the Applicant when they filed the 

application for arbitration. 

  

However, if expenses were to be awarded, counsel submitted that the maximum rate payable is 

$150.00 per hour, as per Rule 78.1 and that maximum rate is only payable under special 

circumstances. Mr. Sandhu also submitted that as no evidence was provided that Mr. Crackower 

was an expert in accident benefits, he is not entitled to receive the higher rate.   

 

In terms of the actual amount of hours being claimed, counsel submitted the Bill of Costs 

submitted was wholly unreasonable and excessive. Counsel did not provide any specific reasons 

                                                 
2
 Alexander Maryasin (The Estate of ) and ING Insurance Company of Canada (February 22, 2008), A06-006145 
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in support of this submission. As well, counsel did not provide Unifund’s Bill of Costs, which 

would have allowed me to compare the amount of hours it took them for these proceedings.   

 

Mr. Sandhu also submitted that according to the case law, specifically Abulibdeh and RBC and 

Henri and Allstate, the maximum amount of hours awarded as expenses is based on a 4 to 1 ratio 

– four hours for every one hour present at a proceeding and that is only awarded in exceptional 

circumstances.
3
 

 

Section 12(2) of O. Reg 664 provided the criteria to be considered by an arbitrator in awarding 

expenses. It provides as follows: 

 

An arbitrator shall, under subsection 282(11) of the Act, consider only the following 

criteria for the purposes of awarding all or part of the expenses incurred in respect of an 

arbitration proceeding: 

1. Each party’s degree of success in the outcome of the proceeding. 

2. Any written offers to settle made in accordance with subsection (3). 

3. Whether novel issues are raised in the proceeding. 

4. The conduct of a party or a party’s representative that tended to prolong, obstruct 

or hinder the proceeding, including a failure to comply with undertakings and 

orders. 

5. Whether any aspect of the proceeding was improper, vexatious or unnecessary. 

 

When applying the above criteria, the result in this case is found to be a complete success for 

Jafari and Associates, as Unifund withdrew the motion. I was not advised of any written offers to 

settle and no novel issues were raised in this proceeding. In terms of conduct, it appears that 

Unifund decided on October 31, 2013 not to proceed with the motion after receiving the 

responding materials on or about October 2, 2013. There was no explanation provided on why it 

took almost one month to advise that the motion was not going ahead. During this time, counsel 

for Jafari and Associates needed to prepare for the motion.   

                                                 
3
 Ammar Abulibdeh and RBC General Insurance Company  (December 21, 2007), A05-001249 and Dennis Henri  

  and Allstate Insurance Company of Canada, A-007954.  
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With respect to whether or not any aspect of this motion was improper, vexatious or 

unnecessary, it appears that no new information was obtained from the responding materials of 

Jafari and Associates. Rather, Mr. Sanchez’s responding affidavit served to refute many of the 

allegations made in Mr. Grossman’s affidavit, including that the Application for Arbitration was 

filed in error.   

 

From the submissions made to me and the review of the materials, it appears that the Applicant’s 

signature on the Application for Arbitration, which Unifund was aware of prior to its bringing 

this motion, shows that Jafari and Associates was acting in accordance with their client’s 

instructions. Based on this finding, it does appear that this motion was unnecessary. As the 

criteria under section 282(11) of the Act have been met, expenses will be awarded payable to 

Jafari and Associates. 

 

The total and hourly amount for legal fees is also governed by Rule 78 of the Dispute Resolution 

Practice Code. It reads as follows: 

 

78.1 The maximum amount that may be awarded to an insured person or an insurer for 

legal fees, is an amount calculated using: 

(a) the hourly rates established under the Legal Aid Services Act, 1998 for professional 

services in civil matters before the Ontario Superior Court of Justice; or 

(b) the hourly rate referred to in Rule 78.1(a) adjusted to include, where appropriate, the 

experience allowance established under the Legal Aid Services Act, 1998 

 

Where an adjudicator is satisfied that a higher amount for legal fees to an insured person is 

justified, an hourly rate of up to $150 may be awarded. 

 

In the present case, I am satisfied that a higher amount for legal fees is justified and the hourly 

rate of $150 will be awarded. The allegations put forward in the motion were serious in terms of 

their nature, what was being alleged, and the potential cost consequences to Jafari and 

Associates. Jafari and Associates is a Paralegal firm and they deemed it necessary and prudent to 



TURSUNOV and UNIFUND 
FSCO A13-002761 

 

6 

 

retain outside senior counsel to deal with this matter. I do not accept the argument made by 

counsel for Unifund that Mr. Crackower is not entitled to the rate of $150.00 as no evidence was 

submitted that he is an expert in accident benefits. No authority was provided to support this 

submission. Mr. Crackower is senior counsel with forty-six years of experience. He represented 

Jafari and Associates very effectively in this matter. There is no requirement in the legislation 

that only experts in accident benefits are entitled to the higher amount for legal fees. 

 

In total, 18.4 hours are being claimed as per the Bill of Costs. From a review of the Bill of Costs, 

the amount of hours being claimed seem reasonable and appropriate for the motion counsel had 

to prepare for, which included the drafting of a factum and affidavit, and appearing before me to 

make submissions on November 5, 2013. It should be noted again that counsel for Unifund did 

not provide me with their Bill of Costs for comparison of the reasonableness of the amount of 

hours being claimed. 

 

As well, as no specific legislation governs how the total amount of hours will be calculated, I am 

using my discretion with guidance from subsection 282(11) of the Act, Rule 78.1 of the Dispute 

Resolution Practice Code, and the decision in Maryasin, to calculate the amount of hours in this 

case to be based on the Bill of Costs submitted by Mr. Crackower at the hourly rate of $150.  

 

QUANTUM: 

 

As per the Bill of Costs, 18.4 hours at the rate of $150 plus HST and $28.11 in disbursements 

will be ordered payable to Jafari and Associates by Unifund. 

   

 

 

 

January 22, 2014 

Marshall Schnapp 

Arbitrator 

 Date 
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HURSHED TURSUNOV 

Applicant 
 

and 
 
 

UNIFUND ASSURANCE COMPANY  

Insurer 

 
 
 

ARBITRATION ORDER 
 

Under section 282 of the Insurance Act, R.S.O. 1990, c.I.8, as amended, it is ordered that: 

 

1. Unifund Assurance Company shall pay Jafari and Associates expenses in the amount of  

$3,146.91. 

 

 

 

 

 

 

  

 

January 22, 2014 

Marshall Schnapp 

Arbitrator 

 Date 

 

 


