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Before: Arbitrator Marshall Schnapp 

  

Heard: In person at ADR Chambers on September 28, 2015 and by written 

submissions received September 28, 2015  

 

Appearances: M.K. participated for herself 

Mr. Kevin D. H. Mitchell and Ms. Julianne Brimfield participated for 

Wawanesa Mutual Insurance Company 

  

Issues: 

 

The Applicant, M.K., was injured in a motor vehicle accident on January 3, 2012 and sought 

accident benefits from Wawanesa Mutual Insurance Company (“Wawanesa”), payable under the 

Schedule.
1
 The parties were unable to resolve their disputes through mediation and M.K. applied 

for arbitration at the Financial Services Commission of Ontario under the Insurance Act, R.S.O. 

1990, c. I.8, as amended.  

 

                                                 
1
 The Statutory Accident Benefits Schedule - Effective September 1, 2010, Ontario Regulation 34/10, as 

amended. 
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The issue in this Preliminary Issue Hearing is: 

 

1. Is M.K. a party under disability as set out in Rule 10 of the Dispute Resolution Practice 

Code? 

 

Result: 

 

1. M.K. is not a party under disability as set out in Rule 10 of the Dispute Resolution 

Practice Code. 

 

EVIDENCE AND ANALYSIS: 

 

Background 

 

This matter was scheduled for an Arbitration hearing to start on August 17, 2015. However, on 

August 14, 2015, M.K.’s then counsel, Mr. Brian Leila, wrote a letter to counsel for the Insurer 

and Arbitrator Savage, who presided over the Pre-Hearing discussion, to express some concerns 

regarding M.K.’s capacity to proceed with the Arbitration. As a result of these concerns, 

Arbitrator Savage adjourned the Hearing and ordered a Preliminary Issue Hearing on September 

28, 2015 to determine whether or not the Applicant had the capacity to participate in the 

Arbitration process. By letter, dated August 27, 2015, Arbitrator Savage wrote that he had 

received confirmation that Mr. Leila’s retainer had been terminated by M.K. The Preliminary 

Issue Hearing took place before me on September 28, 2015 at ADR Chambers.  

 

Rule 10 of the Dispute Resolution Practice Code deals with a party under a disability. The 

relevant portions of the Rule to this case state: 

 

10.1  Subject to Rule 10.2, a party to a mediation, settlement discussion, neutral 

evaluation or proceeding is presumed to have the mental capacity to manage his or 

her property, appoint and instruct a representative, and conduct his or her own 

case. 
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10.2 [Omitted] 

10.3  Where an adult party has not been declared mentally incapable under the 

provisions of the SDA [the Substitute Decisions Act, 1992], but exhibits signs of 

mental difficulty during the course of a mediation, settlement discussion, neutral 

evaluation or proceeding, either party may request a hearing on a preliminary issue, 

or the Dispute Resolution Group may direct a hearing on a preliminary issue to 

determine whether: 

(a) the party has the mental capacity to proceed in the dispute resolution process;  

 

M.K.’s Position 

 

At the start of the Preliminary Issue Hearing, I asked M.K. a series of questions. I asked her if she 

was aware that the purpose of the Preliminary Issue Hearing was to determine if she had capacity 

to proceed in the dispute resolution process and if she understood what I meant by capacity. M.K. 

advised that she understood I was conducting the Hearing to determine if she can understand the 

process, to find out if she was mentally ill, and determine if she can make correct decisions. 

M.K.’s evidence was that she has capacity to understand the case.   

 

She indicated she would need sufficient time to represent herself and suggested she may need one 

day of Hearing time followed by two days off. However, later in the proceeding, she advised she 

was prepared and “can do” consecutive Hearing dates if that was necessary. 

 

I then asked M.K. what the issues in dispute were. She advised the issues were Income 

Replacement Benefits and Rehabilitation Benefits.  

 

M.K. was also asked about the multiple emails she has been sending counsel for the Insurer since 

she became self-represented in August of 2015. Specifically, I asked her if she believes they raise 

any issues. She advised that in her view they do not and she was sending the emails so the parties 

can focus on the issues concerning her claim against Wawanesa. M.K. also said that the reason 

some of her demands were outside the issues in dispute was because she was attempting to settle 

her claims with Wawanesa on a full and final basis. 
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Lastly, I asked M.K. if she is aware of potential cost implications and the risks associated with 

this dispute resolution process. She responded that she understands both the cost implications and 

risks but, as she believes she is disabled, she wants to proceed with the Arbitration Hearing. 

 

M.K. submitted that she has no more need for a lawyer but if she found a good one she would 

consider retaining a lawyer. She advised that she has fourteen years of university education 

including a Chemical Engineering Degree obtained in 1988. 

 

In her written submissions, M.K. also advised that she has been self-represented in a case before 

the Superior Court and also represented herself before an Umpire in a dispute with respect to 

quantifying damages regarding her home. In her written submissions, M.K. also emphasized that 

she should have the right to be self-represented if she chooses to do so. 

 

Wawanesa’s Position 

 

In its written submissions, Wawanesa noted that since the removal of her counsel, in late August 

of 2015, M.K. has proceeded to send a significant number of incoherent and threatening emails to 

counsel for Wawanesa (Mr. Mitchell and Ms. Brimfield), Arbitrator Savage and ADR Chambers. 

The submissions provide specifics including the dates of the emails and the nature of the threats 

contained in the emails. 

 

According to the Insurer’s submissions, Arbitrators have determined that Rule 10 of the Dispute 

Resolution Practice Code only addresses the narrow issue of whether a party had the mental 

capacity to proceed with the dispute resolution process.
2
 

 

Wawanesa submits that the question to be considered at this capacity hearing is whether M.K. has 

the requisite capacity to instruct counsel, or, if self-represented, to appreciate the reasonable 

foreseeable consequences of a decision to file and proceed with the Arbitration on an 

                                                 
2
 Jagdeo & Royal SunAlliance Insurance Company of Canada (FSCO A01-001182, August 26, 2002), p. 10. 
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unrepresented basis.
3
 The purpose of the capacity hearing is to ensure that neither the integrity of 

the Arbitration process or the right of an individual suffering a cognitive or mental impairment is 

compromised by the proceeding.
4
 An Arbitrator may consider evidence from multiple sources, 

including questioning the Applicant, and is not required to rely on evidence of an assessor under 

the Substitute Decisions Act, 1992.
5
 

 

According to Wawanesa, the jurisprudence states that the test for mental capacity in a matter 

governed by the Dispute Resolution Practice Code requires an assessment of whether the 

Applicant is able to understand the dispute resolution process.  

 

The Insurer confirmed that M.K. has not been formally assessed with respect to capacity under the 

Substitute Decisions Act, 1992.   

 

The crux of the Insurer’s argument is that based on the significant number of emails and their 

content sent by the Applicant, those emails clearly demonstrate her highly inappropriate behaviour 

to date. As well, the Insurer states that the Applicant’s emails make it clear that she does not 

understand the dispute resolution process and does not understand that her claims are limited by 

the provisions and tests contained with the Schedule. 

 

The Insurer believes that the Applicant is confusing her disputes with other companies unrelated 

to her accident benefits claim. 

 

The Insurer also submits that M.K.’s behaviour to date has been highly inappropriate and she has 

made multiple unfounded accusations that have called into question the dispute resolution process 

itself. As well, the Insurer submits the Applicant has not acted in a respectful manner and has 

demonstrated that she is highly unreasonable with respect to various demands. 

 

                                                 
3
 H.I. and Aviva Canada Inc. (FSCO A02-001766, November 12, 2014), p. 4. 

4
 Ibid. 

5
 Mr. M. and Pembridge Insurance Company (FSCO A05-001356, July 12, 2007), p. 5. 
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During the Preliminary Issue Hearing, counsel for Wawanesa also expressed concern that the 

amount of benefits M.K. is claiming does not match the issues in dispute in the Arbitration. As 

well, the fact that M.K. requested that the Hearing take place for one day and then adjourn for two 

days before another day of Hearing takes place shows that M.K. cannot participate in the dispute 

resolution process. 

 

Findings 

 

During the Preliminary Issue Hearing on capacity, M.K. answered all the questions I put to her in 

a logical and reasonable manner. She was able to follow the discussion and respond to the issue of 

capacity as well as the issues advanced by counsel for the Insurer.   

 

While I found the Applicant to be emotional at times and prone to providing more information 

than was asked, I did not find she lacked capacity or was unable to participate in the dispute 

resolution process. She demonstrated an understanding of the issues in her Application for 

Arbitration and how the dispute resolution process works. As well, she conveyed to me that she 

understands the risks involved with litigation and is prepared to take them in order to advance her 

claims. 

 

In reviewing the email correspondence from M.K. to counsel for the Insurer and Arbitrator 

Savage, I found in many instances M.K. was unreasonable, paranoid, and offensive. As well, her 

writing skills are such that it is difficult to always understand the point she is trying to make.   

 

Having made these findings, however, I am not persuaded that M.K. lacks the capacity to proceed 

in the dispute resolution process. I also find that M.K.’s submissions and answers to my questions 

during the Preliminary Issue Hearing demonstrated that she did not lack capacity to participate in 

the dispute resolution process. I do not believe based on her email correspondence that she lacks 

the capacity to represent herself in this process.  

 

It is important to emphasize that Rule 10.1 of the Dispute Resolution Practice Code states that “a 

party to a mediation, settlement discussion, neutral evaluation or proceeding is presumed to have 
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the mental capacity to manage his or her property, appoint and instruct a representative, and 

conduct his or her own case”. The evidence before me at the Preliminary Issue Hearing has not 

refuted the presumption of M.K.’s capacity. 

 

It should be noted that given the technical nature of claims being advanced under the Schedule, 

M.K.’s behaviour demonstrated by her emails, her writing abilities and emotional attachment to 

her claims, she most likely would be better served by retaining legal counsel. However, it is her 

right not to do so. 

 

Based on the evidence before me, the provisions of the Dispute Resolution Practice Code, and the 

capacity cases reviewed, I find M.K. is able to understand the dispute resolution process and has 

the capacity to represent herself in her Arbitration Hearing if she chooses to do so. 

 

EXPENSES: 

 

Given the nature of this interim decision, I make no order as to expenses. 

 

 

  

 

December 14, 2015 

Marshall Schnapp 

Arbitrator 

 Date 
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ARBITRATION ORDER 
 

 

Under section 282 of the Insurance Act, R.S.O. 1990, c. I.8, as amended, it is ordered that: 

 

1. M.K. is not a party under disability as set out in Rule 10 of the Dispute Resolution 

Practice Code. 

 

 

 

 

  

 

December 14, 2015 

Marshall Schnapp 

Arbitrator 

 Date 

 


